IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI LI TI ES MANAGEMENT : ClVIL ACTI ON
CONSULTANTS | NC. , :
Plaintiff,
NO. 97-5865
V.

| NTERNATI ONAL PAPER COMPANY,
Def endant .

MEMORANDUM

BUCKWALTER, J. May 18, 1998

In the instant breach of contract action Defendant,
I nternational Paper Conpany (“IP’), seeks sunmary judgnment in its
favor and against Plaintiff, Uilities Managenent Consultants,
Inc. (“UMC’). Several unresolved issues remain. |In denying IP s
motion, | list the major unresolved issues for the benefit of the
parties, in the hope that it may help in the ultimte resolution

of this case.

BACKGROUND
UMC, an energy consultant firm hel ps conpanies
decrease their energy bills by proposing and i npl enenti ng savi ngs
progranms. Although individually tailored, prograns often include
identification of untapped refunds, credits and tax exenptions
and proposals for future energy savings. UMC charges clients on

a “fee for savings” basis. Cdients pay fifty-percent of any



refund or credit they receive as a result of UMC s services and
fifty percent of all present and future savings secured by UMC
for a period of thirty-six nmonths begi nni ng when the savi ngs
first appear on a client’s bill or are otherw se reali zed.

On January 31, 1996 | P, a paper nmanufacturing conpany
and UMC entered into the foll ow ng one page Energy Agreenent
(“Energy Agreenent”) pursuant to which IP retained the services
of UMC to review energy usage at the conpany’s mll in Erie,
Pennsylvania (“IP-Erie”) in order to devel op cost savings
t echni ques.

We hereby authorize Uilities Managenent
Consultants, Inc. (UMC) to analyze the rates, tariffs,
di scounts, riders and total charges that apply to our
utility billings and to inplenment recomendations for
possi bl e savings, credits or refunds.

In lieu of a retainer fee for this analysis, we
agree to pay you for your efforts as foll ows:

1 - Fifty-percent (50% of any refund or credit
you may secure for us fromyour analysis of our past
bills;

2 - Fifty-percent (50% of all present and future
savi ngs secured for us for a period of thirty-six (36)
nmont hs begi nni ng when the savings first appear on our
bills or are otherw se realized.

Al fee paynments above will be nade within thirty (30) days
of the date on which a refund is received, the date a credit first
appears on our bill, or the date on which past savings are
ot herwi se realized.

(enphasis in original)
At that tinme nost of IP-Erie’ s electrical needs and al
of its steam needs were net internally. |[|P-Erie produced

el ectrical energy through four on-site turbine generators and



pur chased any excess energy needed fromthe Pennsylvania Electric
Conmpany (“PEC’). |P-Erie produced steam which was used in part
to run the generators, through five on-site boilers. To date,

| P-Erie continues to neet its energy needs in this manner.

On May 6, 1996, after reviewing utility data and a
three day site visit, UMC submtted a report entitled
“Prioritized Savi ngs Recommendation Areas” listing four
recomendations, in order of inportance, to cut electrical energy
costs at IP-Erie. UMC s first proposal, entitled “Savings Area #
1" is the subject of the instant suit. In this recomendation
UMC proposed the creation of an “Energy Profit Center” (“EPC’)
under which IP-Erie would be required to enter into a “buy-all,
sell-all” relationship with PEC

According to UMC, PEC operates capacity short -- it
does not generate enough energy to neet its custoners denmands.
Thus, PEC purchases extra electrical energy from ot her business
W th generators at a rate of about 8.5 cents per KWH  However,
PEC continues to sell electrical energy at its nornmal rate of
approximately 3.27 cents per KMH  Thus, UMC suggested that |P-
Erie sell all electrical energy produced on-site to PEC at the
8.5 rate and then repurchase the energy needed to run the mll at
the rate of 3.27. Using this strategy, UMC estimated that |P-
Erie would save 15.5 million per year and 46.5 mllion over three

years. Based on these figures UMC s fee would be 23.25 mllion.



I n August 1996, UMC made a formal presentation of the
EPC concept to nanagenent at IP-Erie. In turn nmanagenent from
| P-Erie was to present the concept to the conpany’s main office
in Menphis, Tennessee in Cctober 1996. This neeting never
occurred. UMC independently contacted the main office, but with
no success. Thus, UMC received no feedback fromIP on the EPC
pl an.

Finally, in May 1997, |P cancel ed the Energy Agreenent,
al though it still continues to pay UMC fifty-percent of savings
generated from Savings Area #4.! UMC filed suit claimng that |IP
breached the Energy Agreenent when the conpany did not allow UMC
to inplenent plans for an EPC and therefore owes UMC damages in
an anount of 23.25 mllion representing fifty percent of the
savi ngs the EPC woul d have generated over a three year period.
| P argues that because savings fromthe EPC pl an have never been
realized it owes UMC nothing and is not in breach. |[|P also
argues that the EPC plan was not feasible, PEC would never have
entered into a negotiated buy-all, sell-all relationship with IP

and the EPC plan viol ated Pennsyl vani a | aw.

1. As suggested in Savings Area #4, UMC acquired for the benefit of IP-Erie an
increase in the mll’s sales and use tax exenption from 96 percent to 99
percent.
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Nei t her party confines their argunent to the four
corners of the contract, though both assert that | anguage used in
the Energy Agreenent is clear and unanbi guous, thus precluding
the need for parole evidence. Nonetheless, the pivotal phrase
fromthe Energy Agreenent, “we hereby authorize Utilities
Managenent Consultants, Inc. (UMO) to . . . inplenent
recomendati ons for possible savings”, given the context within
it was to operate, appears anbiguous and reference to parole

evi dence i s necessary.?

1. UNRESOLVED | SSUES

A. Was UMC authorized to unilaterally
i npl erent the EPC pl an?

On its face the agreenent appears to give UMC broad
authority to inplenent any savings proposal it suggests. This
interpretation is supported by an Authorizati on and Rel ease

(“Authorization and Rel ease”) IP entered into on the sane day the

2. Under Pennsylvania | aw, which governs this dispute, where the terns of a
contract are clearly expressed, interpretation of those terns nust be
deternmined fromthe | anguage itself. Fleetway Leasing Conpany v. Wight, 697
A. 2d 1000, 1002 (Pa. Super. 1997)(citations omitted). A contract will be
found ambi guous: “[i]f, and only if, it is reasonablely or fairly susceptible
to different constructions and is capabl e of being understood in nore senses
than one and is obscure in nmeaning through indefiniteness of expression or has
a double neaning.” Metzger v. Cifford Realty Corp., 476 A.2d 1, 5 (1984). A
contract is not ambiguous if the court can deternmine its neaning wthout any
gui de ot her than a know edge of the sinple facts on which fromthe nature of
the | anguage in general its neaning depends. 1d. Only where the | anguage in
a witten contract is ambi guous nay extrinsic or parol evidence be considered
to determne the intent of the parties. Com, Dept. of Transp. v. Brozzetti,
684 A 2d 658, 663 (Pa. Commw. 1996)(citations omtted).
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Energy Agreenent was signed. The first paragraph of the
Aut hori zati on and Rel ease contains the follow ng provision:

“We hereby authorize and appoint Uilities Managenent
Consultants, Inc. (UMC) to inplenent any recommendati on
(s) based on UMC' s study for any possible savings
credits or refunds on our purchased utility (s)
charges.”

(enphasis in original).

Yet in actuality before inplenenting any of its four
recomrendat i ons UMC sought additional approval fromIP.® It is
not obvious that such additional approval was necessary,

nonet heless it is apparent fromthe parties subm ssions that UMC
was unwilling to proceed with the EPC plan w t hout approval from
|Ps main office in Tennessee.

On the other hand, IP notes that it received both oral
and witten assurances fromUMC prior to entering into the Energy
Agreenent that it would have the final say as to which energy
savi ngs recommendati ons woul d be i nplenented. For exanple, page
ten of an introductory brochure IP received in Novenber 1995

st at es:

3. The dictionary definition of the term“inplenent” is “to give practical
effect to and ensure of actual fulfillnent by concrete neasures.”
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CLI ENT SAVI NGS

° THE CLI ENT IS ALVWAYS THE FI NAL ARBI TER
FOR THE | MPLEMENTATI ON OF THE PREFERRED

SAVI NGS STRATEGY.
(enmphasis in original)

Thus to be resolved at trial is the issue of whether
based on the Energy Agreenent and parol e evidence UMC had

absolute authority to inplenent its energy savings suggestions.

B. If UMC was authorized did I P block inplenentation?

As noted above, theoretically, if found to have the
authority to inplenent the EPC plan UMC could have unilaterally
contacted PEC, negotiated and put into action a buy-all, sell-al
plan on I P s behalf. UMC clains, however, that |IP blocked it
frominplenenting the plan and that such obstruction constituted
breach. UMC has not presented clear evidence of obstruction,
only its rejected requests for additional approval.

Even w thout evidentiary support, UMC s cl ai m of
obstruction does not appear wholly unfounded. The nature and
tenor of I P s argunent and subm ssions nmake clear the fact that
| P had no intention of facilitating UMC in putting the EPC pl an
into effect. Thus, a material issue for trial, assum ng that UMC
was aut horized to inplenment the plan, is whether or not IP

prevented UMC from taki ng such action.



C. Is inplenentation of the EPC pl an feasible?

Even if UMC is authorized to inplenment the plan and IP
is not obstructing this action IP presents several theories as to
why the EPC plan is unfeasible, in an attenpt presunably to
assert sone formof the defense of inpossibility.* UMC rebuts
these theories. Evidence for and agai nst consists only of
dueling affidavits. On behalf of IP the affidavit of Ralph F.
Paparella (“Paparella”), Director of Supply Planning for PEC
doi ng busi ness as GPU Energy and on behalf of UMC the affidavit
of diver Kasper (“Kasper”), the Manager of Pricing and Contract
Adm ni stration for Pennsylvania Power & Light and co-devel oper of

UMC s EPC recommendati on.?®

1. Is PEC capacity short?
First 1P clains that PEC woul d not agree to enter into
the buy-all, sell-all arrangenent suggested by UMC. In his

affidavit Paparella states that contrary to UMC s proposal, PEC

4. Al though not specified as such, each of IP s theories could be the basis
for argunent that the contract provisions as they relate to the EPC project
were inpossible or inpractical to carry out and therefore IP is discharged of
any obligation to pay. Legal inpossibility or inpracticability is defined in
§ 261 of the Restatenent (Second) of Contracts, which states “Were, after a
contract is made a party’s performance is nade inpracticable without his fault
by the occurrence of an event the non-occurrence of which was a basic
assunption on which the contract was made, his duty to render that perfornmance
i s discharged, unless |anguage or the circunstances indicate to the contrary.
See Craig Coal Mning Co. v. Romani, 513 A 2d 437 (1986).

5. UMC notes that Paparella s nane was not disclosed in self -executing
di scovery, consequently UMC has not had an opportunity to review his
qualifications and the basis for his opinions.
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has not been capacity short since January 1, 1996 and does not
have any present capacity needs.

In response, Kasper refers to the Pennsylvania Electric
Conpany Annual Resource Pl anning Report which was filed by PEC on
May 1, 1995. According to Kasper, this docunent, which is
attached to his affidavit, indicates that PEC was capacity short
from 1996 until present and will continue to operate capacity
short until the year 2014. As neither affidavit definitively
settles the question of PEC s capacity this issue will have to be

resolved at trial.

2. Does the EPC Pl an viol ate Pennsyl vani a Regul ati ons?

Again relying solely on Paparella s affidavit, IP
clains that UMC s EPC plan woul d vi ol ate Pennsyl vani a Regul ati ons
found at 52 Pa.Code 8§ 57.34(c). Paparella states that pursuant
to 8 57.34(c) purchases of energy nust be done through nmandatory
conpetitive bidding, not through negotiated contracts as proposed
by UMC

Kasper acknow edges that 8 57.34(c) requires nmandatory
conpetitive bidding but notes that the bidding requirenent can be
wai ved “if substantial reasons are present.” Section 57.34(c)(8)
entitled “Purchases outside of a bidding progranf provides, in
part: “Wien a utility and potential supplier of capacity
resources intends to negotiate a purchased power contract outside

of the utility’ s conpetitive bidding program the parties shal
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jointly file a petition for waiver . . . . The parties shal
denonstrate that the transaction cannot be acconmodated in the
conpetitive bidding programand that the purchase is in the
public interest fromboth a cost and reliability standpoint.”
Kasper suggests two substantial reasons for waiver in the instant
case: “1) long termrate savings to all custonmers of [PEC] and 2)
econom ¢ devel opnent and preservation of jobs for an industry in
Erie, PA.” Thus, the issue as to whether or not PEC and IP could
negotiate a contract can only be resol ved through presentation of
further evidence regardi ng, anong other things, PEC s wllingness
to petition for a waiver and the |ikelihood that such a petition

woul d be granted.

3. Is the EPC plan econom cally unsound?

Finally, IP argues that the price which PEC was wlling
to pay for electric energy as of May 6, 1996 was only 2.07 cents
per KWH which is substantially less that the 8.5 cents per KWH
price used in calculations for the EPC proposal. Mre
inportantly, the 2.07 rate is less than the price at which IP
woul d have to purchase energy from PEC, 3.27 cents per KWH
Thus, | P asserts that the UMC plan is econom cal |y unfeasi bl e.
The basis for this argunent is again Paparella s affidavit.

Kasper responds that the 2.07 cents per KWH rate quoted
by Paparella represents the Marketing Clearing Price fromthe

1996 Annual Resource Plan filed by PEC Decenber 30, 1997 and
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therefore was not available at the tine the EPC plan was

formul ated. Furthernore, Kasper refers to two docunents attached
to his affidavit, a “Rate Analysis - Penlec Coal Plant Proxy” and
PEC s “Petition for Rate Recovery” both of which suggest that PEC
woul d purchase fromIP-Erie at a rate of 8.5 cents per KWH not at
the 2.07 rate suggested by Paparella. Thus, the issue of
econom c feasibility cannot be resol ved based on the present

evi dence.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI LI TI ES MANAGEMENT : ClVIL ACTI ON
CONSULTANTS | NC. , :
Plaintiff,
NO. 97-5865
V.

| NTERNATI ONAL PAPER COMPANY,
Def endant .

ORDER

AND NOW this 18th day of May 1998, upon consideration
of Defendant’s notion for sunmary judgnent (Docket No. 11),
Plaintiff’s answer thereto (Docket No. 13) and Defendant’s
request for leave to file a reply brief and for oral argunent
(Docket No. 15), it is hereby ordered that Defendant’s notion is

DENI ED. Accordingly, Defendant’s requests for leave to file a

reply and for oral argunents are DI SM SSED as noot .

BY THE COURT:

RONALD L. BUCKWALTER, J.



